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In determining the appropriate amount of a civil liability, Water Code section 1846, subdivision
(d), and Water Code section 1055.3 require that the State Water Board consider all relevant
circumstances, including, but not limited to, the extent of harm caused by the violation, the nature
and persistence of the violation, the length of time over which the violation occurs, and the
corrective action, if any, taken by the violator.

In this case, the information identified in the Order was due by June 15, 2015. Failure to provide
the information requirements in a timely manner harms the Division’s ability to accurately track
water diversions from the water course and effectively regulate the resources it is required to
protect. Diverters have not yet complied with the Order.

Additionally, Diverters have made unauthorized diversions of water from the Tuolumne River
during the most extreme drought in decades, when there was insufficient water supply available
for Diverters claimed water right. Diverters were aware that the State Water Board had
determined that there was insufficient water supply available for Diverters claimed water right.
These unauthorized diversions have reduced or threatened to reduce the amount of water
available for downstream water right holders during an extreme drought emergency.

Diverters received an economic advantage over other legitimate water diverters in the area by
foregoing the costs of buying replacement water during the violation period. During 2015,
irrigation districts north of the Delta have paid at least $250 per acre-foot of replacement water.
Thus, by illegally diverting 522 acre-feet of water during the 2014 and 2015 irrigation seasons,
Diverters avoided purchased water costs of at least $130,500.

The Division estimates that its staff cost to investigate the failure to provide required information
and unauthorized diversion issues and develop the enforcement documents to be $8,000.

Having taken into consideration all relevant circumstances, including, but not limited to, Diverters’
failure to submit the required information, the harm of the missing information to the Division's
effectiveness in regulating water diversions, unauthorized diversions, and staff costs associated
with pursuing compliance, together with the overall need to preserve the integrity of the regulatory
program, the Assistant Deputy Director of Water Rights recommends the imposition of
$332,500 in Administrative Civil Liability (Proposed Liability).

Should the matter go to hearing, the State Water Board may consider a different liability based on
the evidence received, including additional staff costs incurred, up to the maximum amount
provided by law. It is estimated that if this this matter goes to hearing, additional staff costs
incurred for the prosecution staff would be approximately $10,000.

RIGHT TO HEARING

Diverters may request a hearing on this matter before the State Water Board. Any such request
for hearing must be received or postmarked within 20 days of the date that you receive this
complaint. (Water Code, sec. 1055, subd. (b).)

If Diverters request a hearing, Diverters will have an opportunity to be heard and to contest the
allegations in this complaint and the imposition of an ACL by the State Water Board. If a hearing
is requested, separate notice setting the time and place for the hearing will be mailed not less
than 10 days before the hearing date. The State Water Board may convene a pre-hearing
conference prior to noticing a hearing date.

If Diverters request a hearing, the State Water Board will consider at the hearing whether to
impose the civil liability, and, if so, whether to adjust the proposed liability within the amount
authorized by statute. Based on the evidence received at the hearing, the State Water Board
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may take any appropriate action in accordance with Water Code sections 100, 275, and 1050
et seq. of the Water Code and/or its responsibilities under the public trust doctrine. Any State
Water Board order imposing an ACL shall be final and effective upon issuance.

43. If Diverters do not wish to request a hearing, please remit a cashier's check or money order within
20 days of the date of this Complaint for the amount of the ACL set forth above to: State Water
Resources Control Board Division of Water Rights Enforcement Section P.O. Box 2000
Sacramento, CA 95812-2000

44, If Diverters do not request a hearing and do not remit the ACL amount, the State Water Board
may seek recovery of the ACL amount as authorized by Water Code section 1055.4.

STATE WATER RESOURCES CONTROL BOARD

529_ Q'H-O
—
John O’Hagan, Assistant Deputy Director

Division of Water Rights

Dated: OCT 2 92015



